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DISCRETION IN SENTENCING

The Honour able Justice Dean Mildren RFD

Historical | ntroduction

At the time of the establishment of the first pena colony in New South Walesin 1788, capital
punishment was still the only sentence which could be imposed for serious felonies which did not
have the benefit of clergy. Bl ackstonelgategorised the available penalties in the 18" century as
including, in addition to execution, being drawn and dragged to the place of execution for treason,
embowelling alive, beheading and quartering for high treason; in the case of murder, public
dissection; in the case of treason by afemale, being burned alive; in other cases exile or
banishment; transportation; imprisonment, both perpetual or temporary; mutilation and
dismemberment; the imposition of fines, both stated and discretionary; whipping; hard labour in a
house of correction; the pillory; the stocks; and the ducking stool. In addition, convicted felons
were liable to forfeiture, as well as corruption of the blood, and the inability to hold public office or
certain kinds of employment.

Not only were the available sentences at that time barbaric, but they were usually far more severe

than the offence warranted: e.g. larceny of achattel above the value of one shilling was grand

larceny, and punishable by death.

Holdsworthtobserves:
“Thislist of punishments comes from all agesin the history of English law. It contains
abundant traces of barbarities which came very naturally to a primitive society, but which
were adisgraceto amorecivilised age. It aso contains penalties suited to feudal ideas, but
wholly out of harmony with the ideas of the eighteenth century. And the punishments
inflicted by the law were not only barbaric and archaic, they were quite unsystematic; for
they were often inflicted by many unconnected statutes, which came from all periodsin the
history of the law. In most cases there was little or no attempt to apportion punishment to
the magnitude of the crime, and there was no attempt to think out any theory asto the
objects at which punishment ought to aim.”

Reformers such as Howard, Fielding, Goldsmith, Beccaria, and Sir Samuel Romilly did much to
shock the public conscience during the later stages of the 18" century, but it was |eft to others to
gain any progress. The punishment of burning alive female traitors was abolished in 17908 Jout
most of the important reforms did not occur until well into the 19" century. By 1861, the death
penalty had bﬁome limited to treason, murder, piracy with violence, and setting fire to dockyards
and arsenals.

Transportation to the colonies eventually was abolished; the last convictsto be sent to Australia
occurred in 1868 when alimited number were sent to Western Australia™Most of the other forms
of violent punishment either never found their way to Australia, or were abolished by the third
quarter of the 19" century. Nevertheless whipping still remained on the statute books until well into
the late 1960s; and the death penalty was not abolished until the second half of the twentieth
century!
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During the period from about 1875 to 1950 there were significant reforms to sentencing and to
punishment which gave courts a wider range of sentencing options and a wider sentencing
discretion. Nevertheless mandatory minimum sentences were still common. In the Northern
Territory, for example, mandatory minimum terms for awide range of offences were prescribed by
the Criminal Law Consolidation Act 1876 (SA) which continued in force in the Northern Territory
until itsrepeal by the Criminal Code in 1984. For example, the minimum penalty for manslaughter
was 3 years (s 15); for attempted murder, 3 years (s 21); for various forms of arson, 7 years (ss 81-
85); for rape, 4 years (s 62); and for buggery 10 years (s 71).  All of these offences carried a
maximum of imprisonment for life. All minimum term provisions were repealed by the Criminal
Law Amendment Ordinance 1939, which then left the courts in the Territory with a complete
discretion as to the sentence to be imposed for all serious offences, except for murder.

During this same period, the courts were given the power to impose bonds and suspended
sentences. For example, in South Australia the Offenders Probation Act 1887, s 3(2) empowered
the courts of summary jurisdiction to impose a suspended sentence on a good behaviour bond in the
case of afirst offender, where the offence was punishable summarily with lessthan 2 years
imprisonment and where the court decided to impose a sentence of more than 3 months. That Act
was replaced in South Australiain 1913 by amore liberal provision, but the 1887 Act still
continued in force in the Northern Territory after the handover to the Commonwealth. It was not
until 1971 that all Territory courts were given the power to impose fully or partially suspended
sentences without any restrictions, or to release upon a bond without passing any sentence.™ Further
amendments made to the legislation included the power to impose a community service order, or a
home detention order, a power to dismiss a charge when the offence wastrivial, and the
establishment of a special juvenile court with powers of punishment more appropriate for juveniles,
including detention in a detention centre until the age of 17, and now 18 years of age.

Another aspect of the reform of the criminal justice system concernsitself with the reform of the
prison system. An important change in thinking resulted in the concept of earned remissions on
sentence. For example, the Prisons Act 1869-70 (S.A.) by regulation 43 contained in the Schedule
to the Act, provided that prisoners could earn by “industry and good conduct” partial remissions
egual to 1 day for each 6 marks earned, (depending on how much stone was quarried). A prisoner
could earn up to 3 marksin aday, so it was theoretically possible to earn aremission of 50% of the
sentence. This Act remained in force in the Northern Territory until 1951 when it was replaced by
the Prisons Ordinance 1950. Regulations made under the ordinance allowed prisonersto earn
marks by good conduct which resulted in payment of a certain amount per mark upon release. The
regulations also credited each prisoner with partial remissions equal to 1/3 of the head sentence, but
the prisoner was liable to lose a proportion thereof if he failed to earn good conduct marks. A
similar system was still in force until the introduction of the Sentencing Act 1995 (which came into
force on 1 July 1996) which abolished the remission system entirely as part of the “truth in
sentencing” movement. One of the consequences of the remission system in the Northern
Territory was that it was not possible to fix a non-parole period which was too close to 2/3 of the
head sentence, as to do so, would discourage prisoners from accepting conditional release on parole:
see Mulholland v The Queen (1991) 1 NTLR 1 at 9 per Gallop J (with whom Asche CJ and Angel J
agreed). At the same time, the idea that prisons were labour prisons gradually disappeared.
Prisons focused more on rehabilitation with education and work programmes becoming available to
most prisoners. By 1984, penal statutesin the Northern Territory no longer provided for
imprisonment with or without hard labour. Some prisoners who were considered alow security risk
were offered the opportunity to serve their termson a prison farm.
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Truth In Sentencing

What happened in the 1990s was that changes in government policy were introduced piecemeal in
order to toughen up the system. Thistrandated itself inevitably into longer periods of actual geol
time.

The first step was the abolition of remissions, as | have said, which came into effect on 1 July 1996.
One consequence of thiswas that courts were no longer bound to fix minimum terms less than two
thirds of the head sentence. Another was that prisoners sentenced to serve aterm without a non-
parole period being set, would spend longer in actual custody. However the Sentencing Act, s 58,
provided that in any case where a sentence of |ess than one year was to be imposed, the court must
allow for the abolition of remissions and reduce the sentence it would have imposed accordingly.
This meant that a head sentence of between 8 months and just under 12 months Waﬁ”lot possible.
S58issubject to a5 year sunset clause and will cease to operate on 1 July, 2001.°

The new Sentencing Act also imposed some new restrictions on the courts' sentencing powers.
Minimum non-parole periods fixed at 50% for most offences and 70% for serious sexual offences
suchasr ere prescribed whilst the courts' power not to fix anon-parole period at all was
liberalised.™  Suspended or par [ﬁly suspended sentences could not be imposed in respect of a
head sentence of 5 years or more.™ Except in the case of sexual offences, these restrictions had no
significant practical effect on judicial discretion.

Mandatory Minimum Terms

Subsequent amendments to the Sentencing Act passed in 1996 introduced mandatory minimum
sentences for awide range of property offences. The minimum terms prescribed were 14 daysfor a
first “property” offence, 90 days for a second “property” offence and 12 months for athird or
subsequent “property” offence. As*property” offences includes offences such as stealing and
malicious damage to property (as well as awide range of other offences) it is not difficult to foresee
that there will be third-strikers liable to be imprisoned for a minimum term of 12 months
notwithstanding that the offence committed was relatively minor. Further, thereis no provision
enabling the courts to ignore prior offences b@Jse of the passage of time. A constitutional
challenge to the legidlation was unsuccessful.™ In particular, the Full Court held that the
requirement that the courts, upon afinding of guilt must proceed to a conviction and impose a
minimum term which could not be suspended or otherwise ameliorated did not violate the doctrine
of the separation of powers or intrude upon the perception of the independence of the judiciary.

The trend towards longer sentences

Of course the Northern Territory was not alone. The movement for longer prison sentences and
restriction of judicial discretion has along history both in Australiaand overseas. Aslong ago as
1953 Professor Norval Morris warned that there were gross and unjust variations in sentences
imposed on criminals, and that unless the judiciary developed a comprehensive theory of
sentencing, sentencing discretion would be removed from the courts' hands.EJrhere is no doubt
that any comprehensive theory of sentencing which was so lacking in 1953, is no longer lacking, yet
there has still been a significant trend towards increased penalties and reduced discretion. By the
mid 1970s, the trend in the United States had become firmly entrenched “ ... based on an absurd
belief in the sentim leniency of the judiciary, abelief fostered by some elements of the pressin
the United States.” he most extreme form of limitation of judicial discretion, one we are all too
familiar with, which had become popular was the fixed term or fixed minimum term for a defined
crime. Norval Morrisin 19 p0| nted out the weaknesses of this system, which he described as
“irrational and inequitable’ 15 dnd which need no further elaboration except to point out that the
inevitable consequenceis a transfer of power from the courts to the prosecution which exercises
what was formerly properly the courts' discretion in the process of charge and plea negotiations.
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Just Deserts and Retribution
In the mid 1970s, the position in the United States began to change in some jurisdictions, in favour
of legidatively fixed sentences, perhaps more accurately called prescriptive sentencing grids, based
upon theories developed by von HirschBand Professor Dershowitzﬂéking to control judicial
discretion by precise legislative statements of the appropriate or “presumptive’ sentence, variation
from which could be allowed, but only as provided by rules promulgated by a Sentencing
Commission. The jurisprudential basis for this movement was the ‘just deserts' theory described
thus by the Australian Law Reform Commission Interim Report No. 15:-
“The philosophy of retribution is enjoying arenaissance under the ‘fresh guise’ of the
concept of ‘just deserts’. Thisisaview that convicted criminals deserve to be punished.
“The notion of just deserts, as envisaged by von Hirsch, includes not only the belief that
sentences should be more determinate but also that punishment should be proportional to the
gravity of the crime. Fairnessin sentencing includes both certainty and proportionality:
The sentence should fit the crime. However, those who favour the ‘just deserts' approach
are not in agreement about the amount of punishment which should be inflicted upon
offenders. Thereisno doubt that a significant number of those urging that offenders “be
punished” also believe that they should be punished more severely than at present.”

blb ]

The Australian Reform Commission concluded in itsinterim report@a position it maintained

initsfinal reporlﬁ;.iI
“66. ThePrinciples of Desert and Economy. While recognising the substantial
disillusionment in contemporary Australian society about rehabilitation as a chief aim of
criminal punishment, and the renaissance of support for ‘just deserts’ and retribution, we are
not persuaded that any single rationale of punishment can or should predominate in guiding
reforms of Commonwealth law. Punishment may, in varying degrees, take into account
elements such as deterrence, the denunciation of abhorrent behaviour, the reinforcement of
community moral and ethical values and, perhaps with less confidence than in the past and
within the limits required by *just deserts’, reformation of the offender and his restoration to
society. The importance of the concept of *just deserts’ isthat it draws attention to the need
for fairness in the imposition of punishment. Punishment for persons convicted of Federal
offences should, as far as possible, be certain, consistent and proportional to the gravity of
the crime for which an offender is being sentenced. The principle of economy in the
imposition of punishment limits the amount of punishment that may be imposed to the
minimum necessary to achieve community objectives. The community objective of curbing
crimeis not achieved simply through the imposition of severe penalties. The use of
imprisonment is especially ineffective for this purpose. Such evidence asis available does
not support the popular assumption that severe penalties diminish crime. Evaluative studies
which have been carried out in this century do not provide any support for the ideathat a
return to the severe penological principles and practice of the past will provide more
effective protection for the public.”

Sentencing grids mandatory sentencing and sentencing commissions had no place in the Australian
Law Reform Commission’s recommendations, and did not feature in the amendments to the Crimes
Act 1914, passed in 1990, when, for the first time, the Commonwealth provided inter alia for alist
of matters to which the courts must have regard when passing sentence etc.

But in the meantime, asis well-known, New South Wales introduced its Sentencing Act 1989,
which was described by government spokespesons as:
... turning ‘the sentencing process on its head’ and as ‘revolutionary in abolishing all forms
of remission; providing fixed minimum terms to be served in custody; and removing a
presumption in favour of parole for certain categories of offender.” The spokespersons also
stressed that the government had no intention of * seeking to make sentences longer’ and that
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the new legidlation would not heighten an already pressing problem of overcrowding in the
New South Wales prison system.” 2|

Other states, asiswell known, have introduced their own truth in sentencing regimes and in one
case, mandatory minimum sentencing. To some extent it is possible to relate the various Australian
State and Territory governments’ reactionary flirtation with truth in sentencing and with mandatory
sentencing with specific phenomena above and beyond mere party politics a election time. There
has been significant public support for victims of sexual offencesto come forth - even years after
the event - and for heavy sentences, particularly where the victims are or were children at the time
of offending. To that end, victim impact statements are now provided for by legislation and courts
are urged to take them into account in the sentencing process. In South Australia, not so long ago,
there was also much public protest about so called “home invasions’ that the government felt
obliged to introduce legid ation to make this a specific offence, even though the existing law
adequately covered the situation. In Western Australia, in the early 1990s, 20,000 demonstrators
were said to have marched on the Western Australian Parliament demanding tougher sanctions for
young offenders. In the Northern Territory, there was a marked increase in the number of
burglaries, robberies and armed robberies in the 1990s, compared with the period 1970 — 1990.
And all of thiswas so much bread and butter for a media which passes its time criticising the
judicial role in sentencing mainly by focusing on the courts’ alleged leniency and dissociation from
public opinion“=or by making awkward comparisons which suggest inconsistency.

Rising crime and imprisonment rates

The statistical data show some alarming trends. The Northern Territory’ s imprisonment rate per
100,000 persons has increased from 230 in 1989 to in excess of 450 in 1998, 1999 and 2000. New
South Wales increased from 72 in 1988 to 143 in 1999-2000. The average Australian rate has
increased from 67.3 in June 1980 to 142.8in 1999. Comparisons with all jurisdictions show
marked increases from the 1970s to the present day (seetables 1 & 2).

TABLE 1

Daily average number of prisonersper 100,000 population aged 10 years and over 1900-1976.

Year Australia  New South Victoria  Queendand South Western Tasmania
Wales Australia Australia
1900 168.3 197.2 129.0 166.1 1504 390.6 77.0
1905 143.7 167.0 108.0 131.1 97.3 352.8 75.0
1910 106.0 109.2 85.2 1114 85.9 235.5 547
1915 97.1 122.4 81.0 94.2 87.6 132.0 39.6
1920 67.3 75.0 63.1 56.5 51.8 103.8 39.1
1925 70.1 83.8 68.5 50.8 57.6 93.2 47.0
1930 89.1 101.1 91.0 55.4 87.5 128.1 55.5
1935 67.7 68.2 83.3 43.3 614 85.1 62.5
1940 60.5 65.0 75.6 39.8 43.2 88.5 51.1
1945 69.9 80.8 67.2 65.9 44.0 89.9 45.8
1950 65.5 76.6 61.9 484 451 88.7 54.1
1955 79.1 95.3 66.7 58.3 67.6 105.7 61.4
1960 91.3 101.2 82.6 76.4 85.5 115.9 82.0
1965 90.6 100.3 77.1 79.0 81.9 142.7 83.6
1970 103.0 106.1 85.7 85.0 97.8 1705 126.2
1975 78.8 91.7 52.9 84.6 69.1 100.9 94.1
1976 77.8 90.3 484 88.6 66.2 110.6 79.4

(Source: S.K. Mukherjee, Crime Trends in Twentieth-Century Australia, p 981.)
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TABLE 2
Personsin prison custody 1997-2000

Year AUST NSW VIC QLD SA WA TAS NT ACTin ACT
NSW (Unsen-
tenced)
1997 126.1 134.6 72.6 162.6 131.2 168.4 73.0 449.1 50.4 11.8
1998 134.3 1375 78.5 188.2 124.4 177.9 85.0 455.7 50.4 15.8
1999 142.8 148.1 814 193.0 120.0 211.6 96.4 453.9 54.7 15.3
2000
March Quarter  143.8 149.4 84.1 191.0 114.8 2128 105.0 467.1 61.3 21.8
June Quarter 143.9 151.0 85.4 182.2 114.9 218.1 1204 459.3 64.8 20.9
Sept. Quarter 142.9 151.0 86.1 175.5 112.3 2242 1128 456.9 64.4 224

(Source: Australian Bureau of Statistics)

It isof interest to compare these rates with world figures for 1992 (see Table 3). The Northern
Territory’ s present rate exceeds that of the USA in 1992, then the highest figure in the world.
Australia s rate has increased from 72 to about 143, i.e. it has nearly doubled in less than 10 years.
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Whilst | accept the limitations which can be drawn from these statistics, they hardly demonstrate
excessive leniency on the part of the Australian judiciary; nor do they support claims that truth in
sentencing programmes would not result in longer prison sentences. Indeed, as Professor Duncan
Chappell observed in 1992, the New South Wales Sentencing Act 1989 had resulted even by then,
in amassive growth in the NewSeuth Wales prison population with more offenders being
incarcerated for longer periods.” Professor Chappell aso referred to the Ottawa Symposium held
in June 1991 when the United States was criticised by European nations for its high incarceration
rate:
The true sentencing dichotomy revealed at the Ottawa Symposium among North American
and European participants was in reality an ideological split between the two continents
regarding the severity of punishment to be imposed upon offenders. Speaking about this
issue at the Symposium, the distinguished Norwegian criminologist, Nils Christie, sparked
the wrath of many of the United States participants by suggesting that their ideological
views had produced a punishment system which was not so dissimilar from that of the
Soviet Union’s. The USSR had been severely criticised by Western democratic nations for
its policy of keeping dissident citizensin Siberian and other labour camps but the United
States was incarcerating in its g'@ons an equivalent underclass of black and other
dispossessed minority groups.

Isthere not a parallel here aswell? In the Northern Territory, for example, indigenous Australians
represent on average afigure of about 80% of all sentenced prisoners, and has done so for many
years. _This represented in 1998/9 an imprisonment rate in excess of 1,500 per 100,000 indigenous
adults=— Even worse rates were reported for New South Wales, Western Australia, and South
Australiain 1993 as can be seen from table 4.

TABLE 4
Ratio of Indigenous Australiansand othersin prison per 100,000 population and over -representation of
Indigenous Australians by jurisdiction, 30 June 1993.

Over
Indigenous Australians Others Total Persons representation of

Indigenous

Australians
New South Wales 1,636.2 153.5 168.0 10.7
Victoria 972.7 64.1 67.0 15.2
Queensland 9711 72.0 89.0 135
Western Australia 2,476.5 114.2 163.0 21.7
South Australia 1,790.0 88.0 103.7 20.3
Tasmania 255.8 72.8 75.7 35
Northern Territory 1,226.0 1131 360.5 10.8
ACT 0.0 6.8 6.8 0.0
Austraia 1,438.4 — 102.3 119.2 141

(Source: Mukherjee & Dagger 1995°)

However, to put the rising imprisonment rate into some sort of perspective, it must be acknowledged
that there is also statistical support for rising crimeratesin Australia: seetables5 & 6.
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TABLE 5
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Arrest rates for property crime and violent crime have not kept pace: seetables6 & 7.
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TABLE 7

Vinlent crime:* Reparted crime rate and asred mbe PET 104, 2o papulation, Australia
19717y 2 IGG4-9%

N.B. Arrest rate for 1994-95 excluded as date not available for all jurisdictions.
*Includes serious assault and robbery.
(Source:  Police Service Annual Reports, States/Territories.

Crime rates are clearly rising throughout the western world. Australia’ s burglary rate has more
than doubled between 1972-1995, as has New Zealand’s, West Germany’ s and that of England and
Wales. Canadad srate increased by about 50%. Theratein the USA has remained rel atively;'
stable, and in 1995 was less than half the rate of Australia and the other countries mentioned.
Increa%d@ceny were recorded in each of those countries, the rate of increase being between 50%
to 100%.™ Increasesin the rates for robbery were even more dramatic, with A iaand New
Zealand increasing about 400%, whilst Englan Wales increased seven fold.”—On the other
hand homicide rates have remained fairly stable.

There can belittle doubt that one of the mgjor factorsinvolved in theseincreasesisillicit drugs. Drug
offences reported to police have grown from arate of 70.7 per 100,000 population in 1974-1975to a
rate of 437.9 in 1994-1995; see table 8.8 Ithough there is no direct statistical evidence thereisno
doubt that the rises in property crime and increased serious assaultsTade di rectly related to rising drug
offencesand rising drug use. Thisis so also in the Northern Territory, which does not have as serious a
drug problem asit has an acohol problem, particularly in some of the Aborigina communities.

TABLE 8
Drug offencesreported to police and rate per 100,000 population, Australia, 1974-1975- to 1994-1995.
NSW  VIC QLD WA SA TAS NT ACT AUST.
1974-75 N 4046 1951 1671 810 690 321 168 77 9,734
R 82.8 52.5 80.2 70.6 55.1 79.3 1879 403 70.7
1979-80 N 9380 3514 4504 1372 3,198 1,103 130 102 23,303
R 182.3 904 2004 1085 2462 2608 1072 450 159.4
1984-85 N 23,118 11,528 14,119 4870 8,175 2,267 467 173 64,717
R 4231 2799 5491 3433 5962 5119 3144 688 409.9
1989-90 N 20,195 14,917 10,622 8917 3,090 1940 628 n‘a 60,309
R 346.6 3406 3654 5458 2147 4248 399.2 n/a 369.0
1994-95 N 17,512 15323 25,011 10,823 4,481 3825 nla na 76,965
R 2864 3404 7631 6250 3040 8086 n/a n/a 437.9

N — Number reported to police. R — Rate per 100,000 total population.
(Source: Police Service Annual Reports, States/Territories)
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One of the responses by some governments to these increases is to increase sentences, and as part of
that process, to limit judicial discretion. Professor Duncan Chappell noted in 1992 that the choice
facing Australian State and Territorial governments was whether to follow the path laid out by the
Americans, or whether to go the way of the Europeans.® It seems that the Northern Territory, is
heading well down the American path, despite the lack of any evidence that longer sentences act as
amore effective deterrent than shorter sentences, and the enormous costs involved of keeping
prisonersingaol. Some other states which have embraced truth in sentencing may have taken
tentative steps along the same path. The movement towards restricting discretion, whilst
reactionary, isthought to be populist, and therefore is explained as one of the many ironsin thefire
which the state has in the fight against crime.

Options
From the court’ s perspective, there are three choices. Thefirst isto do nothing, even if the courts

are attacked whether by the media, or by interest groups, or by the Attorney-General. Thosein
favour of this option argue the traditional case that the courts should not get involved in politics,
and hope that in time when things return to normal, we might return to a more enlightened age.

The next choiceisto provide information to the public on aregular basis with aview to enabling
informed public debate. Tasmaniatook thisinitiative by publishing all sentencing remarksin full
on itsweb-site. The Northern Territory has done the same. We shall also be publishing a summary
of the principles of sentencing, and possibly some statistical information concerning crime rates,
imprisonment rates, etc., with linksto other web-sites containing further relevant information.
Some other courts have employed a public relations officer — ideally someone with a background in
law and journalism. South Australia has adopted the initiative of judges speaking at public forums.

The final choiceisto become pro-active, and critical of government policies by engaging in
political debate through the media, as one Court seems to have done.

Which, if any, of these choices will be effective is problematical. Since the 1950s, sentencing
critics have suggested that this problem would go away if courts gave reasons for the sentences
imposed, and developed rational sentencing principles; that judges should have awider range of
sentencing options such as community service, weekend detention, home detention etc.; that the
legidlature should set down the sentencing principlesin legislation to ensure more consistency in
sentencing; that appeal courts should hand down guideline judgements; that sentencing summaries
and statistics should be kept — the list goeson. All of those things have come to pass in some form
or another but sentencing discretion is still under threat, and will remain so unless the public are
convinced that effortsto restrict the discretion are unworkable, unprincipled and ineffective to
reduce crime. Nevertheless | suspect there must be atrade-off — the public will still expect lengthy
sentences for serious offences, if for no other reason than to punish and to keep these individuals
locked away where they can do no harm. The courts should attempt also to publicise those cases,
so that the community can see that its interests are being protected by the courts to the extent that
the courts are able in accordance with reasoned and appropriate principles of justice and mercy.

A cautionary tale

Recently | wasinvolved in sentencing an Aboriginal man who had entered a Darwin residence
whilst the occupants were asleep in order to steal alcohol. Having entered the house, the man
picked up a sleeping female child and took her out into the streets where he sexually interfered with
her for a short time, before taking her home and then disappearing into the night. He pleaded
guilty. He had abad prior record including a prior for attempted rape 12 yearsago. Most of his
priors were for burglary or stealing. | imposed a sentence of 8 years with 6 to serve, saying that |
thought it likely that he would offend again when released. The sentence resulted in afew letters
of criticismin the local press, which sparked off a debate about the sentence, and sentencing
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generdly. Theletters were often couched in dramatic, and ill-tempered and emotive terms.
Among the points raised by some of the critics were the following:

1. The offence was so serious it deserved life imprisonment without parole;

2. The offence was not that serious, but it deserved a much lengthier sentence, such as 25-35 years,

3. Judges are public servants who should listen to public concerns about over-lenient sentences,
and if they do not, they should be dismissed,;

4. Thiscaseisagood illustration as to why we need mandatory sentencing in the Northern Territory;

5. Asalong sentence was not imposed, the public could expect that in 6 years' time, the offender
would be released and offend again in the same way.

6. Any appea was alaughable exercise, being in effect an appeal from Caesar to Caesar.

Naturdly I did not respond, but watched with keen interest. The following points emerged in response:

Lo

Neither the DPP nor the prisoner intended to appeal;

2. The Attorney-General did not intend to appeal because he had been advised not to, although he
personally thought the sentence was not enough.

3. Asalife-sentence without parole is the punishment for murder if the courts are going to hand
out that sort of sentence for cases like this, the defendant might as well murder the victim.

4. The Judges have to act within the framework of the law. The fault lies with the
legislature/politicians/government.

5. Why isnot the Attorney-General explaining properly to the public why this sentence is not

appellable/or is not unjust etc.

The following points did not emerge:

Lo

Nothing was said about the principle of parsimony in sentencing.

2. No-one mentioned the principle that maximum penalties are reserved for cases falling into the
worst kind category.

3. Only one writer referred to the fact that it wasaguilty plea.  No-body mentioned that such
pleas usually result in a discount and that | had said that | had discounted the sentence because
of that fact.

4. It waswrongly assumed (and not corrected) that the sexual offence was rape when it was digital
penetration.

5. It waswrongly assumed that | meant that the offender would re-offend in the same way, when

in fact | was referring to re-offending by committing property crimes.

All this should have been corrected and was not. The proper person to have made these corrections
used to be the Attorney-General, but he had made no effort to do so. Whose job isit now? It
cannot bethe Judge's. Isit the Chief Justice’s or the Bar Association’s or the Law Society’s or the
Shadow Attorney-Genera’s or the President of the A.1.J.A."sand if not one of those, whose?

We need an answer to that question.  Part of the answer isto educate the public beforehand, but the
other part isto have someone whose function it isto respond — even if al that is done isto correct
factud errorsaswel aslega misconceptions.  Perhaps the answer isto form acommittee consisting of
appropriately trained individuals headed by the Chief Justice with one of their number to act as
spokesperson, but there may be better suggestions, and | leave thisfor further discussion later inthe
conference. Whatever the solution, thereis astrong need also for proper public debate about the merits
and dangers of such populist solutions to crime trends as mandatory sentencing and other quick-fix
ideas which usually have the result of limiting sentencing discretion.  This| believe has so far not
been properly addressed despite the lengthy public discussion that has occurred aready in the media,
and is aso atask which must be undertaken by whomever is chosen to respond to uninformed criticism.
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